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Abstract

This dissertation aims to investigate and compare of ADR methods in the UK and in
Australia by comparing some of the ADR methods as Arbitration, Mediation, Negotiation
and Conciliation. Since, there are major differences and similarities between both of the
systems in either country in terms of the time, cost, Compulsion and Voluntarism degree.
AS, ADR is voluntary in the UK and compulsory in Australia there might be some
advantages and drawbacks of utilizing ADR. As there is a great amount of communication
locally and universally among the countries, some new kinds of problems could be made.
In the manner even if the court could not be able to recover all the domestic disputes, the
international disputes might arise. Therefore, government like Iraq and Kurdistan might
look for the other alternatives for resolution the problems. However, this might need a
good evaluation and grounds in terms of applying ADR systems. It is true that there are
some other alternatives in Iraq and Kurdistan as such Sulh, Sharia and Musalaha.
Nevertheless, the decision maker's award is most belonging to the religions, culture and
custom rather than the law and this might not be decent most of the times for the parties.
Therefore, as ADR forms are working well in the UK and Australia. Therefore, it would be
good for countries as such Iraq to use these systems for resolving their domestic and
international problems. Though, mixed system of law which include Sharia and law in
Iraq and Kurdistan have been enlightened. For that, some important ideas have been
summarized to explain the most suitable system for applying ADR in Iragq and Kurdistan,
as they do not have these methods. Likewise, some proper recommendations such as,
reading ADR methods in Iraq and Kurdistan Law Schools, providing a proper ground for
practicing ADR, and supporting the use of ADR by the governments has been made for the
Irag and Kurdistan governments in order to use ADR systems.
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1. INTRODUCTION

After conducting business widely on the international stage, the field of ADR has become so
markedly in the spotlight. Since, the overload of the court has increased and people did not
want to go to the court to resolve their problems, as they have some reason for this, for
example, they think that it is costly and it wastes their time. Consequently, for solving this
problem ADR will be the best solution. Some methods of ADR have been used in some
countries, by different names. For instance, in India 500 B.C. they used arbitration, which
they called 'Panchayat’ (Jerome, Barrett & Joseph, 2009). The definition of ADR is quite
complicated, as there is not an agreed, universal, definition of it. Also, it has been argued in
some research publications that arbitration and mediation are not a form of ADR (Blake,
Browne & Sime, 2011). Conversely, a definition exists that says; the resolution process
where the parties do not go to the court for solving disputes is called ADR. Supplementary,
ADR is also known as an Amicable Dispute Resolution or Appropriate Dispute Resolution
(Nolan-Haley &Jacqueline, 2013). ADR's most common methods is a Negotiation,
Conciliation, Mediation and Arbitration (Chapman, Gibson &Hardy, 2003). In many legal
and quasi-legal contexts for bringing the parties to a result, ADR has been successfully used.
Besides, the intervention of a court by the parties which might be a longer and more
expensive process is not needed. Additionally, ADR could not just refer to an exact
procedure, but rather to a shared set of systems, values or goals assumptions. ADR's some
forms may also aim for enhancing relationships between the parties and promote
understanding. Consequently, the main goals of this dissertation will be comparing the two
systems of ADR in the two development countries as such Australia, which the system of
ADR is Compulsory and the UK which is voluntary and trying to select the superlative
system for Irag and Kurdistan. This dissertation has been divided into six main parts which it
starts by looking at the ADR overviews, most familiar types, advantages and disadvantages,
comparison of ADR in Australia and in Great Britain and it will finish off by choosing the
most appropriate methods for Irag and Kurdistan.

Research questions
1. Which system (compulsory, voluntary or both) of ADR would be the top for applying
in developing countries as such Irag?
2. How/Why, it or they will be virtuous.

A brief history of ADR

Initially, “humanitarian’ is being sociable fundamentally, and they have been forced to live
together, as it helps them to achieve whatever they want, but it made some disputes between
them at the same time. As alongside the history, disputes have existed in human societies.
Thus, they made many methods to solve their disagreement. Because increasing in
population, and the creation of the domestic and international companies. The old ways in
some places have changed the traditional mode to make this relationship easier (Hovida,
2002). 1800 BC has been announced as the early timeline of the use of ADR in contemporary
Syria when the Mari Kingdom used arbitration and mediation in disputes with the other
kingdoms (Boulle, 2005). Likewise, as it has been clear that the most effective approach for
using it was religion and culture. For example, there was a famous case in 960 B.C. in which
Solomon king of Israel who was Jewish has played a huge role, as for resolving the disputes
between two women who had the disputes on one child as each of them said the child is
mine. Solomon decided to cut the child by his sword, one of the woman's said | agreed and
the other said that he should award the baby to her accuser so that the child’s life would be
spared. Solomon awarded the child to the woman who was willing to give it away. This
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informal way of resolving the disputes has changed a bit into formal way. For instance, in
America the new form and right has been mentioned in 1970 (Barret T. & Barret P., 2004).
Also, nearly some methods of ADR become more popular everywhere. Such as, in Asia as an
effective mechanism for resolving the commercial disputes, international commercial
arbitration has been accepted by the nearly all the international business community. The
unwillingness of the parties might be the first reasons for this performance, which parties do
not want to solve their disputes via court (Sharma, 1996). Equally, some of the methods of
ADR have been counted as an aim to enhance relationship and promote understanding
between the parties to contribute to their recognition and empowerment. Furthermore, ADR's
values and missions might give different emphases for broadening the social goals, for
instance, human rights, community development, security and justice (Ag, 2001).

Appropriateness of ADR

While ADR is not a panacea for all types of disputes and it has its limitation. Then, ADR is
an additional layer of costs in legal process nothing more by the mediation’s opponents; also,
it has a crucial role in making greater available admission to justice (Lawreform, 2010).
Moreover, choosing a specific method of ADR can be helpful for resolving some problems.
While, sometimes some of the cases are inherently unsuitable for ADR (Blake, Browne
&Sime, 2011). Likewise, to submit a very wide range of disputes to ADR, the parties will be
encouraged by the judges. While it has been suggested that by the Honorable Chief Justice
Bathurst, the courts are also looking at the ADRs appropriateness. This would be gauged for
both the level of public interest and nature of the dispute, which they might have a potential
in reducing barriers to justice. According to 'Supreme Court of Victoria Practice ' unless the
presiding judge determines that there is a reason to refer the cases to mediation, the Supreme
Court and Country Courts have mentioned that all commercial cases must be referred to
mediation. Additionally, under section 26 of the Civil Procedure Act 2005 New South Wales
with or without the parties consent, the court is permitted to refer parties in any civil dispute
to mediation procedures (Freehills, Leydecker, Oddy &Phillips, 2012). Likewise, the quality
and speed of the social justice will be enhanced by using those methods. For example, in
Northern California about 11 percent, and around 2 percent in eastern New York and in
Europe, 0.5 percent of the civil cases and in Germany about 10 percent of divorce cases
settled by mediation. The burden on the legal justice system has been multiplied because of
the complexity of the modern life. In addition, sometimes it might have negative impacts. For
instance, €600m has been paid to litigants by Italian government as a result of delays by the
trail (McManus & Silverstein, 2011).

Development and support for using ADR

There were many changes for utilizing ADR as such, in the UK Civil Procedure Rules 1998,
section 1.1 the encouragement of the use of ADR has been built, also dealing proportionately
with the case and saving expense are the most overriding objectives from the mentioned
Rules. Similarly, in 2006, it has changed in its protocols that, the parties should consider
some form of ADR would be more appropriate than litigation. Besides, ADR was
standardized in 2007, in the country, courts, and in each area, a full-time mediation officer
has established (Blake, Browne &Sime, 2011). Plus, as cited in the case (Dunnett &
Railtrack, 2002) a party who failed to take part in an ADR process must be imposed a cost
penalty by the courts as the court has shown before. However, the defendant’s case won they
were denied their costs since the defendant had refused to consider what the courts had stated.
Moreover, if the parties unreasonably refused to use ADR, they must be imposed a cost
penalty by the court (Halsey & Keynes, 2004). However; the parties could not be forced to
use the ADR. Furthermore, the strong infrastructure that supports ADR in Australia has
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produced by the developments over the last three decades. The use of ADR has pervasive
within the family law system by the legal professions generally support such developments
and ADR is now integrated into the law school curriculum. Further, in 1995 the National
Alternative Dispute Resolution Advisory Council (NADRAC) established by the
governments and it also been a significant support (Buck, 2005). Supplementary, according
to the Bergman and Bickerman (Mack, 2003) for most of the participants ADR is a fair and
satisfying process. Besides, in Iragi Kurdistan region in 2015 under the auspices of the
Kurdistan Region Minister of Higher Education it has been mentioned by Prof. Dr. Mosleh
Mohamed, that the second academic symposium should be focused on ADR in Duhok
University (Virtualmediationlab, 2015).

Aims

1. What the research is really want to achieve that, how to extent the area of ADR and
how and when is the best time for applying the ADR.

2. Realizing the advantages and disadvantages of both Mandatory and voluntary are the
other aims, which | am trying to achieve.

3. To know which system of ADR is the best. In the other words, which system of ADR
(Mandatory or Voluntary) is better?

4. What are the most beneficial advantages, which might cause from the ADR for the
developing countries such as, Iraq?

Obijectives
1. The research has been focused on the actions and necessities of both systems of ADR
in the UK and in Australia.
2. The authors used journal articles, textbooks, and other sources to explain the nature of
both systems of ADR in either country.

2. METHODOLOGY

There are three core purposes in this subchapter: firstly, to describe the research methodology
and to answer why using this type of methodology; secondly, to explain the dissertation
problems and limitations; thirdly, to statement the dissertation problems and limitations.

Research method

For comparing the ADR schemes in the UK and in Australia, which is the dissertations main
aim, a comparative approach has been used. The comparative approach has been very
popular, particularly for students who demand to access statutes, cases and academic articles,
that relating to the legal systems. The comparative methods help and assist scholars to
acquire a skill of many different jurisdictions. It also could be helpful to center on pre-
existing knowledge and to ask such the questions how law systems in one place is different to
the other one, which law method is worth to apply and even how they are different from each
other. Moreover, for highlighting the differences between law in the books and law in
practice a comparative analysis may also been utilized.

One of the other advantages of Comparative methodology is that, it allows researchers
(students) to cite decisions from variety types of the court. For example, local, international
and foreign for evaluating the law of other jurisdictions. Therefore, via this system it will be
easy to explain similarities and differences and even chose the best legal systems between the
provisions and concepts of the law (Salter & Mason, 2007).
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Consequently, because of the topic this approach has been used by the author for comparing
the compulsory and mandatory system of ADR in the UK and Australia, as there are many
differences and similarities between two informal legal systems (Platsas, 2008).

Problems and limitations

Time-consuming is a massive problem in this approach. Designing, asking expert lawyers
and questionnaire is impossible to use to identify that, how both ADR systems are working in
the either country in practice for two main reasons: firstly, it might take time; secondly, this
also might require permission, which is hard to achieve.

The most used type of ADR and their common rules and principles

There are several forms of ADR, everywhere. However, because of the limited word count of
this paper, | will explain the most significant systems of ADR, which includes Negotiation,
Conciliation, Mediation and Arbitration.

Negotiation

Any communication form between the parties for the aim of getting a mutually agreeable
resolution is called negotiation. In this method of ADR, the disputants may represent their
arguments by themselves or might be represented by a negotiating agent or agents. Then, the
parties or their agents will preserve their control over the negotiation process (Fiadjoe, 2004).
Negotiation is informal and open-ended methods and it does not typically involve any go-
between impartial (third party) (Leshchinskiv, 2013). Further, negotiation represents the
primary route to decision and action in the social world to achieve a compromise award
(Roberts &Palmer, 2005). Moreover, negotiation could be used for solving several arguments
in international relations between States as cited in Article 19 in the dispute between the
government and foreign investors. Nonetheless, if the disputes between the governments have
not discussed via negotiation the domestic court should consider as a choice of negotiation
(Hovida &Sadeghieh, 2002). For example, in the case of Walt Disney and the French
Government in regards the creation of Euro Disney, negotiation was used (Kremenyuk
&Sjostedt, 2000). Also, it can be used for resolving the political disputes between the States.
Such as, in the case of Andorra and the European Community (EC), Andorra succeeded in
obtaining sovereignty in 1993 after 5 years of negotiation between Andorra and the European
Community (Emerson, 2007). Similarly, there might be some weaknesses of using the
negotiation process as it might not be a suitable process for some of the cases. For instance,
where the party merely seeks to delay resolution rather than wish to solve it (Brown, 1991).

Conciliation

Conciliation is a voluntary procedure, which the neutral third party involves for assisting the
parties in reaching a settlement and facilitates negotiations between the parties. The
conciliator has a significant role, such as facilitating the discussions between the parties to
settle the dispute. For that, it is crucial for the conciliator to have the parties’ trust. Likewise,
in this procedure, if the parties could not put forward any proposals to resolve their matter the
conciliator may express an opinion and will suggest a solution on the merits of the dispute
(Blake, Browne & Sime, 2011). As the other forms of ADR, conciliation has some rewards
and drawbacks. There are some benefits, which could cause from using conciliation. For
example, through this process, the parties might choose the language, place, time, and select
the expertise to settle their disputes. Therefore, as it is a flexible and informal process, the
parties could save their time and money. Correspondingly, the business secrets will remain
confident in this process (Justice, 2010). Conversely, there are some weaknesses of the
conciliation process. For instance, it could be seen as a time-consuming, if the dispute has not
been resolved at conciliation. Moreover, fear of losing impartiality by the conciliator
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(Ndimurwimo, 2008). Conciliation is different from negotiation as the third party is involved
in this method. Equally, it different from arbitration as the arbitrator's award might be binding
for the parties. Also, in the United Nations Commission on International Trade Law
(UNCITRAL) perspectives while, conciliation and mediation are not substantially different,
but the amount of involvement of the third party has made them different (Moses, 2012).
Correspondingly, it has been noticed that in the Law Reform Commission Act 1975 all
agreements reached via conciliation are relying only on the underlying parties' interests and
the legal rights of the parties may also be taken into attention by the conciliator when
allotting a recommendation (White LLB, 2010). According to the Advisory, Conciliation and
Arbitration Service (ACAS) annual reports, 72,000 claims in 2013 have been dealt with by
the ACAS individual conciliation. Besides, in April 2009 pre-claim conciliation scheme has
been launched (ACAS, 2012) which it means before a claim be lodged with the tribunal
employment all the claims should come to ACAS first; (Thomas & Nationwide Building
Society, 2014), which it has been solved by conciliation procedure.

Arbitration

Arbitration is a procedure of bringing business disputes before an impartial third party for
resolution. The third party, an arbitrator, will hear the evidence that has been brought by the
parties. Correspondingly, the arbitrator will make a verdict, which is legally binding for the
parties. Similarly, the decision is enforceable in the courts for the parties unless they already
have an agreement against that (The Business Dictionary, 2020). Moreover, arbitration is one
of the methods of ADR which both sides of disputes are agreeing to, their disputes via a third
party (Margaret &John, 1996). Furthermore, since there is a quasi-court character by the
arbitrator, so it makes it different from the mediation approaches. Likewise, there are many
gains in choosing the arbitrator by the parties. For example, they could choose someone who
has expertise in the area of the dispute. Also, the role of the arbitrator is nearly similar to the
judge's role (Ciarb, 2014). The arbitrator condenses the judgment based on evidence
presented by the parties. The Arbitration Act 1996 has managed the arbitration process in the
UK, which it was drawn up by the 'Departmental Advisory Committee' (DAC). Conversely,
arbitration could be found in the “United Nations Commission on International Trade Law
(UNCITRAL) Model Law, which it was established by the Department of Trade and Industry
(Susan, Julie &Stuart, 2012). Additionally, there are three ways for arising arbitration. First,
by the court referring, which the judge could refer the disputes to the arbitrator. Second, by
statue such as the International Arbitration Centre in London. For example, in some of the
certain disputes the disputes must go to arbitration (Darbyshire, 1998). Finally, by contract
between the parties (Scott, 1856), all disputes over the assertion will be referred first to the
arbitration.

Common rules and principles

The parties in each system of ADR, could choose the most suitable methods in order to
resolve their dispute. Likewise, the most important notice is that the parties’ choice is not
restricted to use only one method of ADR. However, they could determine the agreeable
method and its details. Correspondingly, in contrast to the litigation the awards of all the
ADR methods expect arbitration are not binding for the parties. Generally speaking, ADR has
two types, which non-binding is one of them. Besides, negotiation is the most common form
that occurs between the parties in disputes. Through the form of negotiation, the parties seek
to resolve their issue, with a result being binding only if the parties come to an agreement.
Correspondingly, binding is the second types of ADR, which it includes such ADR processes
as arbitration that it might be organized by the Commercial Arbitration Act 1984 (Utz, 2010).
Moreover, the performance of the third party, who has been determined by the parties or by
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the International Chamber of Commerce (ICC), is too significant in compulsory or voluntary
systems. Similarly, they can be agreed on what that specific condition should the third person
has. Additionally, the other common rules which it has made the system difference from
litigation is that, it is faster, less expensive and privacy. Further, the third party could not
testify in the court about the disputes that have been tried to solve by them (Jahromy, 2002).
As well, it has flexibility levels in all the methods of ADR and there is more focus on the
agreement in all ADR procedure (Blake, Browne &Sime, 2011).

The benefits of ADR

As there are several profits of ADR, which some of them have been briefly revealed earlier,
in this chapter I will try to elucidate some the most favorable rewards, that could cause from
utilizing the ADR methods.

Quicker

Whether ADR be obligatory, voluntary or hybrid, there are some benefits of them over the
litigation. However, their aims to make lower costs of justice, making the judicial processes
shorter, no animosity between warring parties, and avoiding formal legal action will remain
the same. Moreover, in the end the result in a much more actual handling of lawful disputes
in the region (Andrej, 2013). Therefore, one of the most favorable advantages of ADR
formulas is that ADR forms are quicker than litigation in order to reach a final decision
(Worldbank, 2011). Likewise, according to Lord Woolf, ADR processes for settling the
arguments is much quicker than litigation and Lord believes that negotiation is the quickest
methods of ADR, about finding a possible solutions to the disputes (Woolf, 1996).
Meanwhile, it might take a long time for having a case heard by a jury or judge. Additionally,
the court route is much lengthier than informal litigation (Albright, 2012). Correspondingly,
nowadays, in the Great Britain it has been considered that, ADR is as a faster means of
effective argument resolution (Scottish Civil Justice Council). Consequently, undoubtedly it
will take many more months to resolve the same disputes, which it has been settled through
the adjudication process (Armstrong, 2014). Moreover, the Reason Foundation in 1989,
reported that there were 80,000 cases in the United States Tax Court and for resolving those
cases they might need 24 months, but they estimated that if they resolve the disputes via
ADR it would take just 6 months (Thierer, 1992). Furthermore, these benefits can be realized
very visibly (Borden & Texaco, 1981), which for solving their disputes via the litigation, they
might need several years, but their disputes have been resolved through ADR (negotiation) in
just a three month.

Amicable way

One of the other recognizable rewards of ADR is that, it is an amicable way for resolving the
disputes. Since, litigation is more adversarial than the arbitration, mediation and conciliation.
Also, for preserving the future business relationship between the parties, ADR modalities are
considered as more likely to induce the parties for resolving their disputes in the amicable
manner (Islam, 2011). Therefore, through the ADR forms the parties’ business relationships
could be maintained even after resolving the dispute. As it is normal to have some disputes
between the companies (parties) such as in the Apple v Samsung (2012), which they used
negotiation form for settling their disputes (PON STAFF, 2013). Furthermore, pursuant to the
Reisinger (Mazirow, 2008) ‘Samsung will produce 75 percent of the processors Apple needs
for its next slate of iPhones. Though, in the court even if the parties did not begin, they could
become enemies because of the adversarial nature of court cases. In some certain cases as
such, commercial cases where the two parties may need to continue trading together after the
dispute and divorce cases in which children are involved it will be undesirable (Powlesland,
2003).
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Binding and final decision

ADR's final gains would be the final decision, as some of the forms of ADR are not binding
and some of them are binding. Therefore, if the non-binding form of ADR has been chosen
by the parties, the final reward will not be enforceable. Subsequently, binding forms of ADR
without having the right of appeal has meant the end of the disputes, such as arbitration
(Weis, 1999). Since, appealing a judgment of the court has been much easier than appealing
the arbitrator's award. Consequently, there would be greater certainty for the successful party
(Scott, 2014). Hence, binding arbitration has determined as a better method of dispute
resolution in many fields, securities and construction. Correspondingly, it has been
incorporated as an arbitration clause in their form contracts (Taylor &Brown 2014). Further,
one of the other reasons for agreeing to binding arbitrations by the parties is that, they could
avoid jurors (TXO Production Corp &Alliance Resources Corp, 1993).

Lack of finality or final decision

Since nearly most of the ADR processes are not binding for the parties, thus, the settlement
by the other parties could be rejected, since they are free to do that in non-binding ADR
procedures. However, ADR has could be seen as compulsory, such as in the case of Dunnett
v Railtrack (2002) As Railtrack won the case, but without getting their costs as they refused
ADR without showing any reasonable reasons for refusing attending ADR (Dunnet &
Railtrack, 2002). It can also be seen in, the Halsey v Milton Keynes General NHS Trust.
Also, according to the Article 1.4 of CPR the parties should be encouraged by the court to use
ADR. Similarly, in Article 1.3 of CPR it has been cited that the parties are required to assist
the courts in furthering this objective (Civil Procedure rules, 1999). Therefore, theses could
be against the Article 6(1) of the European Convention on Human Rights, which is about the
right to a fair trail (Waring, 2014). Based on Carneiro, Novais and Neves even if the parties
are been agreed with the outcomes, they are not being forced to comply it (Carneiro, Novais
& Neves, 2014). Consequently, the charge and stretch might exceed, if the parties reject the
settlement (Lamari, 1994). The lack of finality of outcome could has been perceived in both
mediation and negotiation as they always have been used to complement the litigation.
Moreover, negotiation between disputants from different cultures and countries might not
often be possible (Wang, 2000).

Complexity and expense

ADR might be complex and overhead for the parties as such arbitration hearings may still be
expensive and complex. Though, generally speaking ADR is inexpensive than using court
proceedings, depending on the subject matter of the dispute. Since, there are trained
arbitrators and professionals, the cost might increase (Lawmentor, 1996). Similarly, the
arbitration process could cost more money if the parties require a more formal hearing,
especially if witnesses, evidence and lawyers have been used (Maltby, 2007). Likewise,
Darrell Paster (John, 1994) about time and cost pinpoints that; he has been handled two cases
through ADR. He says, "They have taken just as long as they would have in court and cost
just as much in litigation expenses'.

The most appropriate system of ADR for applying in Irag and Kurdistan

As it is clear that the main targets from all the laws, international law, conventions and other
methods and alternates are resolving the disputes. Without doubt, it would be favorable to the
people and even to the governments if the governments for dealing with problems try to
choose the most applicable system in regards of settling the person’s arguments. Accordingly,
in order to specify the best system of ADR whether to be mandatory, voluntary or hybrid and
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applying it in Irag and Kurdistan. I will describe the best schemes that would be worth
applying for. Hence, it is true that ADR is generally taken to refer to the class of resolution
methods that are friendly, quicker, cheaper and the parties could control the process.
Conversely, it does not mean that without any evaluating they could apply ADR other than
the court for resolving disagreements. Consequently, there might be beneficial to look at the
kinds of the problems and legal environment in which the argument exists, before even
starting to look at any methods of ADR.

Since, the role of the all ADR practitioners is relevant to the legal environment and the styles
of disagreements (Connerty, 2008). Therefore, a civil law legal system does not place greater
emphasis on previous court decisions then do common law jurisdictions. Moreover, in the
common law jurisdiction, lawyers need to work more closely with case law than do lawyers
operating in civil law countries (Cohen & Emeritus, 2003). In the both systems, the parties'
control may be weakened, eventually to zero when the court reaches its conclusions in both
Civil and Common Law jurisdictions. However, there is not a huge difference between civil
and common-law system in utilizing ADR methods. Subsequently, knowing a bit about the
legal system of Irag and Kurdistan would be valuable, as it has been mixed in civil and
Islamic law. Iraq law systems participated in France and modified by a variety of sources
such as the Egyptian legal system (Luther, 2008). Though, unless the parties themselves
agree at the end of the process that any solution to the dispute shall then be made binding by
making a new agreement, it has to be clearly understood from the start that most ADR
processes produce a non-binding results. Moreover, reaching an accommaodation is the aim of
all the ADR process and that could not reflect the exact legal standing of the parties, but it
would be an acceptable solution that the parties can be agreed on (Cohen, 2003).
Furthermore, the law system could not make an effective consequence of the party's power.
Nevertheless, in the wholly ADR process the parties could control the process. For example,
in designing the process the parties have a significant amount of freedom of choice in the
ADR process (Arrastia & Underwood, 1993).

As | will try to illuminate the most appropriate system of ADR for Iraq and Kurdistan, I think
for more understanding it would be better first to explain the systems, that people in Iraq and
Kurdistan resolve their problems. There are numerous methods for resolving the arguments in
the Middle East in general and Irag and Kurdistan in particular such as, religion, tradition and
culture which they are still the main sources for resolving the disputes. Since, it has been only
natural for Islam and Sharia for calling to settle the problems in an amicable manner, as the
rise of Islam was accompanied by a request for peace (Malkawi, 2012). In Iraqg, there exists
indigenous techniques and procedures for the diverse varieties of conflicts such as, family,
community, and state conflicts. For instance, the rituals of Musalaha (reconciliation) and Sulh
(settlement) are the Arab-Islamic culture of approaching conflict resolution in the Middle
East (Iraani, 2000). Also, Sulh has been preferred by the Arabic tradition as a concept of
reconciliation and settlement over formal litigation (Igbal, 2008). Similarly, there are also
some rules in the Iragq and Kurdistan laws that discourse about tahkim, which means and the
way of its using is close to arbitration. For example, Article (251- 276) in Iragi Civil
Procedure Law 1969 refers to the use of tahkim (arbitration) and the field that they have been
used (Iraqi Arbitration Law-Civil Procedure Law, 1969). When the Civil and Commercial
Procedures Law in 1956 had been launched, Article (149 - 139) in chapter four had been
devoted for tahkim, which most of the provisions have been drawn in the Ottoman law (Al-
Awadi, 2011). According to the Article (253) in the same law, tahkim has to be accepted or
refused by the parties in the first meeting otherwise the parties cannot be able to refuse it after
the first meeting, unless it has been agreed by each of the parties. Further, however, tahkim is
not mandatory for the parties (Abdullah, 2005). Nonetheless, rendering to the Article (41) of
the Iragi Personal Status Law tahkim would be compulsory for the parties in all the personal
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status disputes (lraqi Personal Status Law, 1959). What is motivating is that the majority of
the Iraqi Law provisions as the Civil and Commercial Procedure Code, 1956 had been
referred to the Egyptian Procedure Code (Sami, 2008). Supplementary, in the Iragi Tahkim
Law-Civil Procedure Law 1969, in Article (257) it has been cited that 'the multiplicity of
arbitrators must be odd in number except in the case of arbitration between the spouses'.
Nevertheless, no methods of ADR are stated (Irag, 2011). Consequently, there are not any
Articles in Iragi Laws, which talks about arbitration, negotiation, mediation and conciliation
explicitly or implicitly (Iraqi Arbitration Law-Civil Procedure Law, 1969).

In fact, it would be decent as the main purpose of all the alternatives is resolving the disputes.
Though, the problem is that when persons who are acting as a mediator, conciliator, and
arbitrators are not being familiar with the field that the problem exist. Besides, they have
been chosen by the parties just because they have information about Sharia, Sulh, Customs or
they have a high respect position in the society. Regardless of the information about the
clashes that they have to have it, sometimes even they do not care about legal information.
Hence, their award might not be fair for the disputants. Unfortunately, most of the
disagreements have settled by these ways in the past and even now in Irag and Kurdistan.
Nonetheless, it is accurate that everybody wants their disputes been resolved, but not been
harmed because of the arbitrator’s erroneous award. Thus, people, governments, and lawyers
must look for the best alternative, which ADR could be the excellent one. Since, ADR has
utilized in the most of the countries and it has had a good result in both systems common law
as the UK, Australia, Canada and civil law, as France and Italy. For instance, ADR has not
only condensed the Italian courts caseload, it also shrinks the fears of foreign investors in
Italy, as there is a lack of protection by the court (Phillips, 2004). Further, based on the (ICC)
which has been headquartered since 1923 in Paris France has been selected as the most
popular arbitral seat and it also being selected ahead of the United States, the UK and
Switzerland (Altman, 2012). Meanwhile, of the research it would be better that if the
governments try to make the fitting grounds for applying ADR forms first. Hence, as this is
an ideal time for introducing ADR techniques and re-construction the Iraq and Kurdistan
cultures. Subsequently, there would be a correct time in their development to make known
the conflict resolution option presented by ADR and to try to incorporate the ADR methods
into their structures as they see fit (Oswald, 2003). For instance, in Australia some of the
commenters believe that it is possible that law students will become legal practitioners
without ever learning that legal disputes might be resolved meritoriously outside of the court
(Duffy & Field, 2014). Moreover, the majority law schools in Australia are implicitly
accepting that tomorrow’s lawyer does not necessarily need to know about ADR forms, until
ADR is made a mandatory subject in the law degree.

Additionally, for answering that why in the law degree ADR must be a compulsory subject,
teen strong reasons have been made by them. These are: Current teaching does not reflect
legal practice, participation in ADR processes is mandatory under certain legislation; lawyers
have a duty to advice about ADR, good lawyers possess emotional intelligence and ADR
instruction increases emotional intelligence, lawyers need to understand about the nature and
theory of conflict, teaching ADR supports law students' psychological well-being. It is
impossible to satisfy the threshold of learning outcomes for law without exposing students to
ADR instruction. ADR instruction can help students to develop a positive professional
identity, NADRAC supports the mandatory inclusion of ADR in the law curriculum and law
schools should support the goals of NADRAC and Law students are demanding dispute
resolution skills and knowledge all those reasons are showing that the ground for introducing
ADR is fit in Australia for the mandatory methods of ADR or some forms in some places in
Australia (Duffy &Field, 2014). For example, in South Australia, mediation has ordered
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deprived of the parties consent (Sourdin, 2003). See Barry Hopcroft and Barameda Fishing
Company v A M Olsen and Ors (1998) case.

3. DISCUSSION AND CONCLUSION

However, there might be some downsides of using ADR methods in some instances there
might be beneficial to utilize ADR as it also has its own advantages as such they are
confidential, speed, cheaper and less formal in which dispute are being resolved.
Supplementary, according to the proverb, that it says 'there are more ways than one to skin
cats' (Dictionary, 2005). Accordingly, it could be presumed that there are several ways for
resolving the disputes. Conversely, it is significant to know which way would be the finest
one whether for the disputants about time, money and confidentiality and even for the court
about reducing its burden. As it is clear that litigation is an affluent, protracted and
exhausting process (Siol, 2020). Subsequently, the use of ADR offers ways to provide well-
planned and creative settlement of the cases. Additionally, it can help to reduce direct and
indirect costs associated with litigation. It also may be efficient in terms of time devoted to
the cases (McWilliams, 2002).

The use of ADR in the UK has been improved and a mixed approach to ADR in the UK
could be seen evidently. For example, the Financial Ombudsman Service, which it well
established schemes in regulated sectors where ADRs use, is compulsory (Willot, 2014).
Nonetheless, there have been some dangerous unintended consequences of the UK in using
ADR, particularly in a mediation form. Since, the parties according to the Civil Procedure
Rules (CPR) are free to go to mediation or not as the UK, system of ADR is voluntary.
Moreover, Lord Woolf did not propose that ADR should be compulsory before or after the
issue of proceedings, the inclusion in the Civil Procedure Rules of a judicial power to direct
the parties to attempt ADR coupled with the court's discretion to impose a cost penalty on
those who behave unreasonably during the course of litigation, has created a situation in
which parties may feel that they have no choice' (Genn, 2013). As it would be problematic
for accepting that, compulsory attendance of the gatherings will always promote the justice
(Green, 2010). Hence, there would be a risk for the parties if they unreasonable rejected to
ADR. See the High Court's decision in Royal Bank of Canada Trust Corp. v. Secretary of
State for Defence (2003) case in the relation to the use of ADR. The Ministry of Defense
rejected the suggestion of using ADR for resolving the disputes. While, the claimant was
willing to try to resolve the dispute by ADR (Royal Bank of Canada Trust Corp. & Secretary
of State for Defence, 2003). The Ministry was successful to the point of law In the High
Court, but because of its refusal to mediate the judge refused to award the Ministry its legal
costs (Genn, 2013). Consequently, the inclination and ability of the courts to use the
enforcement measures available to parties are a crucial element of ADR’s success. Though,
the duty of the court should be sought to encourage rather than ‘compel’ in the real sense of
the word (Bainsfar, 2020). Therefore, | personally believe that ADR process will have the
huge role if it does not much now. Then, it would be upright if it becomes, as an alternative to
the court, even it would be virtuous if it also become a part of studying in Iraq and Kurdistan
law schools.

Currently, Kurdistan has been counted as a place where finding the raw materials and oil is
not that much harder. Hence, local law might not be sufficient for resolving the domestic and
international arguments in all of the fields and for making the foreign stockholders contented.
Furthermore, as 'lraq is a war-torn country, therefore it needs to make investors feel
comfortable, and one of the ways you make investors feel comfortable is to agree that you
will resolve disputes outside of your own courts’ (Bermann, 2010). Consequently, agreeing
on what have been quoted earlier all the ADR systems might work truthfully. However, it just
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needs a proper ground, glowing research and well studying. Therefore, in my perspective,
there might be some disadvantages of utilizing ADR in developing countries as such Iraq,
especially in the first utilizing decades of ADR. Since, the traditional ways for resolving the
disputes have been imposed everywhere. Nevertheless, there will be several rewards of using
ADR methods, which getting rid of a custom, culture and religion techniques for settling the
dispute would be the most fundamental one, that would be resulted from using ADR in Iraq
and Kurdistan.
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